Legal Feature

Establishing Causation and Damages
In Transactional Malpractice Cases
after Viner v. Sweet

A prospective client walks into your of-
fice and tells you that his transactional
lawyer failedtodot thei’ sand crossthet’s
onimportant transactional documents. The
prospective client goesonto sharethat he
believes he lost millions of dollars as a
result of the lawyer’ s malpractice. While
such factsalone may cause many lawyers
toagreewithout further discussiontotake
thecase, thesmart practitioner would con-
duct further inquiry on what is oftentimes
the most pivotal issue in these types of
actions—causation. Unfortunately, all too
often, causation is substantially ignored
in both case selection and case prepara-
tion of atransactional legal malpractice
matter. To ignore this key element at ei-
ther stage would be a mistake.

Asmost practitionerswho havehandled
litigation mal practice casesareaware, the
elements which must be proven are duty,
breach, causation and damages. Causa-
tion hastypically beenreferredtointhese
circumstances asthe “ case within acase”
method of causation dueto thefact that in
thelitigationmal practicecontext, youmust
prove that the client would have won or
done better in the underlying litigation
matter in which the alleged malpractice
wascommitted. Until recently, many law-
yersviewedthecausationelementintrans-
actional mal practicecasesassubstantially
different. Therewasasplit of authority as
towhether transactional mal practicecases
were subject to the “but-for” standard of
causation or the “ substantial factor” stan-
dard of causation whichistypical in most
negligence cases. That issue was decided
by the California Supreme Court in Viner
v. Sweet (2003) 30 Cal.4th 1232.

In Viner (pronounced “veener”), the
court determined that “just asin litiga-
tion malpractice actions, a plaintiff in a
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transactional malpractice action must
show that but for the alleged mal practice,
itismore likely than not that the plaintiff
would have obtained a more favorable
result.” (Id. at 1054.) Therationalefor this
isthat thereislittle distinction between a
transactional malpractice case and a liti-
gationmal practicecase. Asthecourt notes,
“determining causation always requires
evaluation of hypothetical situationscon-
cerning what might have happened, but
did not. In both litigation and transac-
tional malpractice cases, the crucial cau-
sation inquiry is what would have hap-
pened if the defendant attorney had not
beennegligent. Thisissobecausethevery
idea of causation necessarily involves
comparing historical events to a hypo-
thetical alternative.” (Id. at 1242, cita-
tions omitted.)

SinceViner istheseminal caseintrans-
actional malpractice cases, you would
think that all attorneys, whether repre-
senting plaintiffs or defendants in legal
mal practice cases, would follow the dic-
tates of Viner and prepare their cases ac-
cordingly. Not so. Since the Supreme
Court’s pronouncement in Viner, many
defendants raise arguments which either
twist the language of the Viner decision,
or completely ignore it. Some of these
myriadissueswhichtheplaintiff’ slawyer
might encounter are summarized below.

1. “In atransactional malpractice
case, causation cannot be proven
without testimony from the other
party to the transaction that he
would have agreed to terms more
favorable to the plaintiff”

This argument, which is raised by many
legal malpractice defendants, is directly
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addressed in the Viner decision. As the
court states, “intransactional malpractice
cases, asin other cases, the plaintiff may
use circumstantial evidence to satisfy his
or her burden. An express concession by
the other parties to the negotiation that
they would have accepted other or addi-
tional termsisnot necessary.” (1d. at 1242,
1243.) Thus, the existence of other cir-
cumstantial evidence, including but not
limited to statements or conduct by the
other partiesin the negotiation, documen-
tary evidence, expert testimony, and/or
other indirect evidencewill sufficeto sat-
isfy the causation burdenintheabsence of
adirect concession by the other party to
the transaction.

2. “Plaintiffs must prove their
damages to a ‘legal certainty’”

This argument du jour for defendants in
legal mal practice casesis often accompa-
nied by an argument or at least some
innuendo implying that as a result of the
“legal certainty” languagetakenfrom cases
such as Bernard v. Langer (2003) 109
Cal.App.4th 1453, plaintiff’s burden of
proof at trial asto the causation and dam-
ages is something greater than a prepon-
derance of the evidence. Such an argu-
ment has no basis in law or fact, and is
clearly contradicted by legal authority.
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As Viner makes clear, “the plaintiff
need not prove causation with absolute
certainty. Rather, the plaintiff need only
introduce evidence which affords a rea-
sonable basis for the conclusion that it is
mor elikelythan not that the conduct of the
defendant was a cause in fact of the re-
sult.” (Viner at 1243, emphasis added.)
Defendants often seem to confusethefact
of damage with the amount of damages
suffered. “Where the fact of damages is
certain, the amount of damages need not
be calculated with absolute certainty ...
the law requires only that some reason-
able basis of computation of damages be
used, and the damages may be computed
evenif theresult reachedisanapproxima-
tion....” (GHK Associatesv. Mayer Group
(1990) 224 Cal.App.3d 856, 873; Bran-
don & Tibbs v. George Kevorkian Ac-
countancy Corp. (1990) 226 Cal.App.3d
442, ,456-458; DuBarry Int. v. Southwest
Forest Industries (1991) 231 Cal.App.3d
552, 562.) Thisrule appliesin the context
of legal malpractice actions. (Jordache
Enterprises, Inc. v. Brobeck, Phleger &
Harrison (1998) 18 Cal .4th 739, 744 [“the
loss or diminution of a right or remedy
constitutesinjury or damage...”].) Neither
uncertainty of amount nor difficulty of
proof renders that injury speculative or
inchoate. (Ibid.) The law only requires
that some reasonable basis of computa-
tion be used, and will allow damages so
computed even if the result reached is
only anapproximation. (Distribudor, Inc.
v. Karavanis (1970) 11 Cal.App.3d 463,
470.) “The most elementary conceptions
of justice and public policy require that
the wrongdoer shall bear the risk of the
uncertainty which hisownwrong hascre-
ated....” (Id., citations omitted.)

3. “Damages are speculative
because the events upon which
the claim for damages is based
never occurred”

This argument is often raised in transac-
tional malpractice cases because in many
cases the plaintiff’s ability to move for-
ward in the transaction in the manner that
was originaly envisioned was thwarted
by the malpractice of the lawyer. For
example, alawyer is hired by the owners
of acompany to document the sale of that
company to athird party. A portion of the
sale price is paid in notes or some other
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future obligation. In preparing the trans-
actional documents, the lawyer fails to
include reasonable security provisions
requested by the client to protect themin
the event of a default on those future
obligations. Several monthslater, the pur-
chasing company defaults on its obliga-
tions to the seller and the seller, as a
result of the malpractice of the lawyer,
lacksadequaterecourse. Theseller claims
that had it known that the transactional
documentation|acked the security provi-

sionsin question, it would not have sold
its company to the purchaser and instead
would have sold it to another third party
at asubstantial profiteventhoughit could
not identify thespecificthird party. Many
defendantswould arguethat thedamages
sustained by the plaintiffs under such a
scenariowould bespeculative. However,
themerefact that thefutureevent (i.e. the
subsequent resal e of the company) never
occurred, does not mean that the dam-
ages flowing from the malpractice are

Dorene Kanoh, VP
50 Fremont Street
Ste. 2110

San Francisco, CA
94105

ADR SERVICES, INC.

Hon. Hon. Hon. Hon. Hon.
Joseph Alfred Richard Richard Laurence
Carson Chiantelli Flier Hodge Kay

(Ret.) (Ret.) (Ret.) (Ret.) (Ret.)

* *

Hon. Hon. Hon. Eric Michael
Margaret Joanne Alex Ivary, McCabe,
Kemp Parrilli Saldamando Esq. Esq.

(Ret.) (Ret.) (Ret.)

* Named Top 40 Neutral by the Daily Journal - 2007

ADR

SERVICES, INC. www.adrservices.org

tel 415.772.0900
fax 415.772.0960

March/April 2008 FORUM 23



speculative. Infact, aspreviously pointed
out, the Viner court makes clear that
“determining causation always requires
a valuation of hypothetical situations
concerning what might have happened,
but did not. Inbothlitigationand transac-
tional mal practice cases, the crucial cau-
sation inquiry is what would have hap-
pened if the defendant attorney had not
been negligent. This is so because the
very idea of causation necessarily in-
volves comparing historical eventsto a
hypothetical alternative.” (Id. at 1242,
emphasis added.)

Under these circumstances, defendants
do not escapeliability merely becausethe
effort of reconstructing what would have
happened iscomplex or difficult. If plain-
tiff has evidence, any evidence, which
affords areasonable basis for the conclu-
sion that more likely than not defendants
caused damage, theplaintiffshavecarried
their burden. Thereafter, it is the
defendant’ s burden to prove that thereis
absol utely noreasonabl ebasisfor thedam-
ages which plaintiff seeks.

4. “A plaintiff is prohibited from
presenting evidence that he
would not have done a certain
deal or participated in a certain
transaction but for the lawyer’s
negligence”

Once again, whilethisisacommon argu-
ment raised in transactional malpractice
cases, itisdirectly rebutted by theholding
inViner. AsViner makesclear, plaintiffis
requiredtoprovebut-for causation. How-
ever, plaintiff is entitled to demonstrate
such causation through any number of
means or scenarios. “The requirement
that the plaintiff prove causation should
not be confused with themethod or means
of doing so. Phrasessuch as‘trial withina
trial,” ‘case within acase,” ‘no deal’ sce-
nario, and ‘ better deal’ scenario describe

methods of proving causation, not the
causation requirement itself or the test
for determining whether causation has
been established.” (Viner, at 1240, fn 4.)
Thus, aplaintiff can proceed on any num-
ber of theories, if sufficient evidence
existsto support thosetheoriesincluding
the theory that but for the attorney’s
negligence, he would not have done the
deal at all. Using the example above, if
theplaintiff can provethat hewould have
sold the company to someone else for
more money had the defendant lawyer
not committed mal practice, thenhewould
be entitled to prevail under the “better
deal” scenario. Conversely, if the plain-
tiff wereto provethat he would not have
donethedeal had he known that theterm
inquestionwould not have been accepted
by the buyer, then he can proceed under
the “no deal” scenario. Both of these are
merely simple methods of proving but-
for causation.

5. “The ‘underlying case’ or ‘case
within a case’ should be
bifurcated and tried first prior to
liability or damages”

Increasingly, legal malpractice defen-
dantsare seekingto bifurcatetheissue of
causation from theissues of liability and
damages. The reason that they do thisis
to seek to shield the lawyer’s offensive
conduct from the jury for aslong as pos-
sible while trying the underlying matter
first. Not only does such procedure tend
to confuse and mislead thejury, but it is
directly prohibited by existing Califor-
nialaw. Theanalysisof thisissue begins
and ends with Cook v. Superior Court
(1971) 19 Cal.App.3d 832. The Cook
court not only determined that the court
had no discretion to try the causation
element first in a legal malpractice ac-
tion, but the court wasinfact specifically
prohibited from doing so.
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Cookwasalegal mal practicecasebased
upon thefailure of the attorneysto timely
bringtotrial amedical malpracticeaction.
Thelower courtissued an order allowing
abifurcation that would try the underly-
ing matter, or medical malpractice issue
first, prior to issues of liability and dam-
ages. In prohibiting such a bifurcation,
the appellate court began by reiterating
that causation is a necessary and essen-
tial element of the liability and damages
claims. As stated in Cook: “Thus the
issueof liahility includesnot only ashow-
ing the attorney was negligent but also a
showing his negligence caused damage.
Factors of damage essential to proof of
theissue of liability against the attorney
would also be factors essential to proof
ontheissue of damages. Thus, wherethe
trial of the question of liability is bifur-
cated by requiring a trial of the issues
respecting medical malpractice before a
trial of theissuesof legal mal practicethe
court, in substance, isdirecting atrial of
some of the issues on the question of
damage before a trial on some of the
issuesonthequestionof liability.” (Id. at
834.) In further finding that the bifurca-
tion of the “case within a case” would
exceed the court’s authority, the court
concluded: “ Theauthority of the court to
bifurcate atrial of theissuesinacaseis
conferred and limited by the provisions
of Code of Civil Procedure section 598.
The statute does not authorize the court
to order thetrial of apart of the issue of
liability and a part of the issue of dam-
agesbeforethetrial of another part of the
issue of liability.” (Id. at 834.) Conse-
quently, Cook makes clear that such a
bifurcation would be unusual and un-
precedented.

Whileaplaintiff can certainly stipulate
to such a form of bifurcation, it would
rarely be in a plaintiff’s best interest to
delay the presentation of evidenceregard-
ing thedefendant’ smal practiceuntil after
causation has been established.

These arejust some of theissueswhich
ariserelating to causationintransactional
mal practice cases. While each case needs
to be evaluated, prepared and tried based
upon itsspecific factsand circumstances,
itisimperative that issuesrelated to cau-
sation be fully considered, vetted and in-
vestigated prior to undertaking the repre-
sentation of aclient in transactional mal-
practice cases. |
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